STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
Cl TY OF SEBASTI AN,
Petitioner,
VS.

| NDI AN Rl VER BOARD OF COUNTY
COWM SSI ONERS,

Case No. 01-3508
Respondent ,
and

CI TY OF VERO BEACH,

| nt ervenor.
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RECOVMENDED ORDER

Robert E. Meale, Administrative Law Judge of the Division
of Admi nistrative Hearings, conducted the final hearing on
Cct ober 15, 2001. The Administrative Law Judge partici pated by
t el ephone in Tall ahassee, and the parties and w tness
partici pated by tel ephone in Vero Beach.

APPEARANCES

For Petitioner: Rich Stringer
City Attorney
City of Sebastian
1225 Main Street
Sebastian, Florida 32958



For Respondent: WIlliam G Collins |
Deputy County Attorney
I ndian Ri ver County
1840 25th Street
Vero Beach, Florida 32960

For Intervenor: Charles P. Vitunac
Assistant City Attorney
City of Vero Beach
1053 20t h Pl ace
Vero Beach, Florida 32960

STATEMENT OF THE | SSUE

The issue is whet her Respondent's use of the 1998
percentages to distribute the |ocal option gas tax revenues for
fiscal year ending 2001 is contrary to applicable | aw

PRELI M NARY STATEMENT

By Appeal Pursuant to Fla. Stat. 336.025(5)(b) served
May 18, 2001, Petitioner protested to the Adm nistration
Comm ssion the distribution of the | ocal option gas tax revenues
for fiscal year ending 2001. The appeal challenges the use of
the 1998 distribution percentages, rather than the 2000
di stribution percentages allegedly required by the Indian River
County Code.

The appeal alleges that, since 1986, |ocal governnents of
I ndi an River County have distributed the |ocal option gas tax
pursuant to a formula that has remai ned unchanged in interl ocal
agreenents and the Indian R ver County Code. The agreenents
all egedly provide that the parties shall readdress the

distribution fornmula every two years, but the agreenents



allegedly fail to provide how often the parties are to
recal cul ate the distribution percentages.

The appeal alleges that the Indian R ver County Code
requires review every two years of the "nethod" of distribution
of the taxes, but supplies a fornmula for the recal cul ati on of
the distribution fornmula "each year."

However, the appeal clains that the parties have not
adj usted the distribution percentages each year and failed to
adj ust the percentages from 1996 t hrough 1999. The appeal
asserts that, after Petitioner protested these om ssions in
March 2000, the parties recal culated the distribution
percentages in Cctober 1998, but did not inplenent the new
di stribution percentage until fiscal year ending 2000.

The appeal alleges that, in the sumrer of 2000, Petitioner
insisted that the parties recalculate the distribution
per cent ages annual |y, but Respondent used the 1998 percent ages
for fiscal year ending 2001. This appeal seeks the
recal cul ation of distribution percentages for the allocation of
the | ocal option gas tax revenues for fiscal year ending 2001.

By letter dated July 25, 2001, the City of Fellsnere
concurred with the appeal of Petitioner. However, the Gty of

Fell smere did not participate as a party in this case.



By letter dated Septenber 4, 2001, the Adm nistration
Conmi ssion forwarded the file to the Division of Adm nistrative
Hearings for further proceedings.

By Motion to Intervene filed Septenber 13, 2001, I|ntervenor
requested | eave to participate as a party in opposition to the
relief sought by Petitioner. By Oder entered the foll ow ng
day, the Adm nistrative Law Judge granted Intervenor |eave to
i nt ervene.

At the hearing, the parties stipulated to Joint Exhibits 1-
19, which were all admtted. Respondent called the sole wtness
in the case. Petitioner and Intervenor filed proposed
recommended orders by Cctober 24, 2001. The parties did not
order a transcript.

FI NDI NGS OF FACT

1. By Interlocal Agreenent Between |Indian River County,
Florida and City of Sebastian, Florida, dated June 25, 1996
(I'nterlocal Agreenent), Petitioner and Respondent agreed upon a
di stribution schedule for the county and five nunicipalities
within the county of the |ocal option gas tax (Gas Tax). The
schedul e was based on a fornul a wei ghing equally each | oca
governnment's lane mles of road, transportation expenditures
over the past five years, and population (Fornmula). The

I nterl ocal Agreenent, which expires in 2026, provides that the



"[Flormul a shall be reviewed every two years starting
Sept enmber 1, 1998."

2. I ndi an River County Code (Code) Section 209.04 al so
addresses the distribution of the Gas Tax. Section 209.04(a)
descri bes the Fornmula and adds: "The nethod of distribution of
the [ Gas Tax] revenues shall be reviewed and a public hearing
held at |east every two (2) years by the parties to the
agreenent . "

3. However, Code Section 209.04(b) provides in part:

Each year, during the termof the inposition
of this tax, the division and distribution
of tax proceeds under this article shall be
eval uated and recal cul ated based upon the
[Flormula: [Fornula omtted].
By August 15 of each year, the county shal
provide the Florida State Departnent of
Revenue a certified copy of the distribution
proportions established by interl ocal
agreenent under this section. The revised

di stribution of tax proceeds shall becone
effective on Septenber 1 of each year.

4. Hi storically, the | ocal governnents of Indian River
County may have used reporting deadlines for Gas Tax data that
did not conformw th the deadlines inposed by the Departnent of
Revenue, but the | ocal governments have since changed their
reporting deadlines and elim nated any inconsistencies.
However, such inconsistencies do not relieve the parties of
their responsibilities under the Interlocal Agreenent and Code

in distributing the Gas Tax revenues.



5. I ntervenor describes the situation well in its proposed
recomended order. Historically, the | ocal governnents of
I ndi an River County did not worry about the distribution fornula
due to their equal, and generally low, growh rates, but
di sparate grow h rates between Petitioner and I ntervenor have
eroded this easy custom Disdaining any attenpt to wing from
the Code an interpretation that suits its needs, |ntervenor
i nstead contends only that it relied on the current distribution
formula in preparing its current budget. Intervenor clains that
it would not be good budget practice and, thus, would be
contrary to the public interest, to require it to revise its
budget in the mddle of the year due to reduced Gas Tax
revenues.

6. As Intervenor inplicitly concedes, the Code requires an
annual recal culation of the distribution percentage, applying
current data to the Formula and then distributing the Gas Tax
revenues accordingly. Apparently, the effect of this
recal cul ation for fiscal year ending 2001 would be to increase
Petitioner's share by about $40,000, evidently largely at the
expense of Intervenor. Although Intervenor's budget will be
di sturbed by the imedi ate inplenentation of this recal cul ation,
the Code does not permt a contrary interpretation, and
| ntervenor was aware prior to adopting the current budget that

Petitioner was insisting that the parties conformto the law in



dividing the Gas Tax revenues. And it nearly goes w thout
saying that the Formula is an equitable allocation of these
revenues based on the respective needs of the |ocal governnents
of Indian River County.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Sections 120.57(1) and
336.025(5)(b), Florida Statutes. (Al references to Sections
are to Florida Statutes.)

8. Al t hough Section 336. 025 enphasi zes the role of
interlocal agreenments in distributing the Gas Tax revenues, the
| ocal governnents of Indian River County have inplicitly agreed
upon the distribution of these revenues, and they have
docunented this agreenent in the Code. The Code clearly
establishes the Fornmula, and it clearly requires annual
recal cul ation of the Formula. No good reason justifies
Respondent's refusal to recal cul ate each | ocal governnent's
share of the Gas Tax revenues for fiscal year ending 2001.
Respondent should therefore pronptly recal culate the
di stribution percentages and i nformthe Departnent of Revenue of
t he new percentages, so the Departnent of Revenue can nake
retroactive reallocations for fiscal year ending 2001 at a rate

that is fair to both Petitioner and |Intervenor.



RECOMVENDATI ON

It is

RECOMVENDED t hat the Adm nistration Comm ssion enter a
final order sustaining Petitioner's appeal of the distribution
of the Gas Tax revenues for fiscal year ending 2001, requiring
Respondent to recal cul ate each | ocal government's distribution
percentage in accordance with the Interlocal Agreenent and Code,
and providing for an equitable adjustnent to Gas Tax revenues
that the Departnent of Revenue is currently distributing to the
| ocal governnents of Indian River County.

DONE AND ENTERED this 16th day of Novenber, 2001, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of Novenber, 2001

COPI ES FURNI SHED

Donna Arduin, Secretary

Adm ni stration Comm ssion
Executive Ofice of the Governor
The Capitol--Suite 1601

Tal | ahassee, Florida 32399-0001



Rich Stringer

Cty Attorney

City of Sebastian

1225 Main Street
Sebastian, Florida 32958

WlliamG Collins I
Deputy County Attorney

I ndi an Ri ver County

1840 25th Street

Vero Beach, Florida 32960

Charles P. Vitunac
Assistant City Attorney
City of Vero Beach

1053 20th Pl ace

Vero Beach, Florida 32960

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recomended order nust be filed with the agency that

will issue the final order in this case.



